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C ALIF O R N IA LAW  R EV IS IO N  C O M M IS S IO N  S TAF F  M EM O R AN DUM

Admin. October 25, 2002

Second Supplement to Memorandum 2002-38

New Topics and Priorities

PROBATE CODE TECHNICAL CORRECTIONS

In Memorandum 2002-38, the staff notes two instances of technical corrections
that should be made to the Probate Code. See discussion of “Share of Omitted
Spouse” at pp. 18-19 of that memorandum.

We have now received from John Hanft, Director of the Witkin Legal
Institute, a list of about a dozen erroneous section references he has discovered in
the Probate Code. He notes, “I’ve been doing a fair amount of work on the
Probate Code recently. I don’t know if the Commission has any plans for a clean
up bill, but I’ve been keeping the enclosed notes for you on suggested changes
just in case.”

This would be a simple matter to take care of. It would require little staff or
Commission resources, and could be squeezed in easily among larger projects. It
would make a nice, modest Probate Code cleanup package that would require
minimal work but would be helpful to practitioners. It probably could be done in
time for the 2003 session. The staff recommends that the Commission take care

of this matter.

MEDI-CAL LIEN ON PROPERTY PASSING BY JOINT TENANCY

The First Supplement to Memorandum 2002-38 notes the suggestion of
Richard Haeussler that recordation of an affidavit of death of a joint tenant
should trigger a process whereby the Department of Health Services (DHS)
receives notice and is required to file any Medi-Cal lien claims. The staff’s
reaction is that, while the suggestion makes some sense, the Commission has too
many other projects on its platter at the moment. The staff proposes to forward
Mr. Hauessler’s suggestion to DHS, which may well want to pursue the concept.

We have received a followup email from Mr. Haeussler (9/10/02): “I hope
that the commission will consider it, and discuss the issue with the DHS as they
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have a job which I think is based upon Federal Law without the tools to
implement it.”

PROTECTION OF PERSONAL INFORMATION

In the First Supplement to Memorandum 2002-38, we note the passage of
ACR 125 and the funding for the financial privacy study. We also note the need
to tie the funding to the study. Attached as Exhibit p. 1 is a copy of a letter we
have received from Assemblymember Lou Papan, outgoing Chair of the
Assembly Banking and Finance Committee, making that connection.

The staff has suggested elsewhere that we initiate this project with a one-day
session devoted exclusively to the matter. See Memorandum 2002-49 (meeting
schedule).

ATTORNEY-CLIENT PRIVILEGE

Memorandum 2002-38 reviews the suggestion of Gerald H. Genard that the
Commission resolve the inconsistency between Business and Professions Code
Section 6068(e), which requires an attorney to maintain the confidentiality of
client information, and Evidence Code Sections 956 and 956.5, which provide
exceptions to the attorney-client privilege. The staff in the memorandum
suggests that clarification is unnecessary (although at least one appellate court
has noted the facial inconsistency).

As it turns out, this issue has received recent attention in an MCLE ethics
article — Selegue, “Ethics 2000”, California Lawyer 41-43 (October 2002). The
article points out the broad confidentiality mandate of the State Bar Act and the
narrower scope of the evidentiary privilege. A copy of the article is attached as
Exhibit pp. 2-4. The article notes changes in ABA Model Rules of Professional
Conduct, which would expand the situations in which an attorney could disclose
client information to protect third parties from death or bodily injury.

SCOPE OF MOTION TO SUPPRESS EVIDENCE (PENAL CODE § 1538.5)

Memorandum 2003-38 reviews Judge Stirling’s suggestion that Penal Code
Section 1538.5 be broadened beyond its Fourth Amendment limitation. He would
permit the defense to raise any suppression of evidence issues resting on Fifth
and Sixth Amendment or other constitutional grounds under that procedure, and
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not limit it to a Section 995 motion. The staff in the memorandum expresses
apprehension about this project.

We have received an email from Judge Stirling (9/25/02) making the pitch for
the Commission to take up the matter:

1538 is limited in its application to search and seizure evidence
issues.

It is a wonderful mechanism because it is a noticed motion and
gives the defense an early opportunity to challenge, usually
dispositively, important, and mostly the only, evidence.

The prosecution is benefited by early resolution also. Our City
Attorney and District Attorney have hundreds of thousands of
cases to process. Early resolution is helpful to them to because if
they win the motion, they are more likely to obtain a settlement
than have to go to trial months later.

Everyone wins including most importantly justice.
However, for some reason that I cannot fathom, 1538 is not

available for Miranda Issues and other constitutional issues. It
should be.

Miranda can now only be challenged three ways: First and most
commonly through the backdoor via a 995 motion which is really to
challenge the sufficiency of the preliminary hearing.

995 is an old superior court check on the municipal court
magistrates. 995 only gets to Miranda issues by challenging the
preliminary hearing itself.

That means it is only for felonies (for the most part) and the
resolution must await the prelim and the 995 motion opportunity
that doesn't occur until even later. This is unnecessary delay.

Miranda and any other constitutional evidentiary issues should
be just as addressable in a timely manner as search and seizure.

The other two ways are: as a common law motion which most
lawyers probably don't know about or via an in limine motion at
trial.

This is the entire issue. I know of no downside.
If you recommend adding the option, there is no mandate that

any attorney or agency change anything that they are doing.
If they don't want to take advantage of the availability of a

mature process, that is up to them.

CRIME VICTIMS RESTITUTION (PENAL CODE § 1202.4 ET AL.)

Memorandum 2002-38 reviews the suggestion of Judge Stirling that the
Commission revise the various victims’ restitution laws. The staff suggests in the
memorandum that this is an important project, but due to current workload, it
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may be wiser to revisit the matter in a few years — perhaps by then someone else
will have done the necessary clean up job.

In this connection, it is noteworthy that legislation was enacted this session to
address procedures of the California Victim Compensation and Government
Claims Board. The legislation was developed by Professor Kelso’s Capital Center
for Government Law and Policy. Among other matters, the legislation revises
criteria for application and verification processes, the scope of compensation for
emergency awards, procedures for hearings, and provisions relating to
publicizing the program.

WRITS OF ASSISTANCE IN EMINENT DOMAIN

Under eminent domain law, a condemnor may obtain an order before or after
judgment entitling it to possession of the property. If the property owner does
not relinquish possession, the order is enforceable by ordinary civil process, i.e., a
writ.

We have received a letter from the California State Sheriffs’ Association
noting that the ministerial duties of a levying officer, when executing a writ of
assistance issued in an eminent domain lawsuit, are not adequately codified.
“There are no statutory provisions governing the form or content of a writ of
assistance, the manner of giving notice, the method of enforcement or even the
designation of a levying officer.” Exhibit p. 5.

The Sheriffs’ Association has drafted several proposals intended to address
the concerns of both the levying officer and the parties to an eminent domain
proceeding. However, the Association believes the Commission is best suited to
act in this area, and requests that the Commission recommend appropriate
legislation to improve the procedural framework for the execution of a writ of
assistance by a levying officer.

The staff notes that this proposal touches on two areas of historical
involvement by the Commission — eminent domain law and enforcement of
judgments. In fact, we have recently completed projects for technical and minor
substantive cleanup of both areas.

The staff’s concerns with the present proposal are twofold — (1) limited
resources, and (2) whether the magnitude of the problem is sufficiently great in
light of our limited resources. That having been said, this would not be a major
project to undertake, particularly with the active involvement and assistance of
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the Sheriffs’ Association. Our contacts with practitioners suggest that this
problem arises only in a small percentage of cases, but when it does it is difficult
to deal with. The staff suggests that the Commission consider the matter on a

low priority basis.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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